AGENDA {TEM NO. .

CITY OF SAN ANTONIO

INTERDEPARTMENTAL MEMORANDUM
PUBLIC WORKS DEPARTMENT

TO: Mayor and City Council

FROM: Thomas G. Wendorf, P.E., Director of Public Works

THROUGH: Terry M. Brechtel, City Manager

COPIES: Melissa Byrne Vossmer, Peter Zanoni, Malcolm Matthews, Rebecca
Waldman, Milo D. Nitschke, Andrew Martin, Jason Cosby, P.E., File

SUBJECT: Execution of a Short-Term Lease Agreement with Nick’s Enterprises, Inc.
d/b/a N & D Sports for the use of vacant retail space at the HemisFair
Parking Garage.

DATE: March 11, 2004

SUMMARY AND RECOMMENDATIONS

This ordinance authorizes the execution of a Short-Term Lease Agreement with Nick’s
Enterprises, Inc. d/b/a N & D Sports for a period commencing March 30, 2004 and ending April
7, 2004, for the use of vacant retail space at the HemisFair Parking Garage for a one-time rental
fee of $13,500.00, and providing for an immediate effective date upon passage by 8 affirmative
votes.

Staff recommends approval of this ordinance.

BACKGROUND INFORMATION

The 2004 NCAA Final Four Basketball Tournament will be held at the Alamodome from April
2-6, 2004. Due to the close proximity of the City property to the tournament site, Nick’s
Enterprises, Inc. d/b/a N & D Sports desires to lease the retail space from March 30, 2004
through April 7, 2004. The space will be used solely for the non-exclusive right to sell officially
licensed 2004 Men’s NCAA Final Four Basketball Tournament merchandise. As per the
agreement, tenant will obtain any permits necessary to operate in the leased premises, including
those required to operate in the “Clean Zone™.

POLICY ANALYSIS

The Parking Fund was established as a self-sustaining enterprise fund. This ordinance is
consistent with the City’s policy to generate revenue through the leasing of City owned
properties. Previous Parking Division leases with similar terms and conditions have been
approved in the past and revenues have been added to the Parking Division Operating Fund.




FISCAL IMPACT

Revenues generated by this Lease Agreement will be $13,500.00 for 6,242 square feet. This
space is leasing for $0.24 per square foot per day or $2.16 per square foot per month. This rate is
73% over the low end of the normal long-term lease rate ($1.25 per square foot) and 23% over
the high end of the normal long-term lease rate ($1.75 per square foot). Because of the prime
location of this lease space, and the anticipation of heavy consumer traffic in the area due to the
NCAA event, staff was able to negotiate higher than usual rates in order to maximize this
underutilized space. In addition, staff will continue to develop measures to attract similar tenants
through marketing efforts.

Nick's Enterprises, Inc. leased only the storefront of Suite 103 in FY 2003 for which they paid
$2,000.00. This year they are leasing Suite 102, the former Spurs Store, which is a prime corner
location of the garage, in addition to Suite 103. The length of this lease is the same as last year.
These spaces, which are currently unoccupied, are being leased in an "as is" condition which
saves the City the cost of a finish out allowance.

COORDINATION

This request has been coordinated with the City Attorney’s Office, Risk Management, Asset
Management, Parks and Recreation, Finance Department, and the Office of Management and
Budget.

SUPPLEMENTARY COMMENTS

The Discretionary Contract Disclosure Form required by the Ethics Ordinance is attached.

ATTACHMENTS

Agreement

Thomas G. Wendorf, P(E.
Director of Public Work

Meligsa Byrne sosgmf:l!é

Assistant City Manager

Approved:

T w @Mcﬁzé

Terry M. Brechtel
City Manager
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HEMISFAIR PARKING GARAGE SHORT-TERM LEASE AGREEMENT

This Lease Agreement (“Lease™) is by and between the CITY OF SAN ANTONIO ("LANDLORD"), acting by and through its City
Manager or her designee, pursuant to Ordinance Neo. dated _ 2004, and NICK'S ENTERPRISES, INC.
d/b/a N & D SPORTS COMPANY, a corporation ("TENANT") and is as follows: ‘ I

ARTICLE ). DEMISE OF PREMISES

1.1 LANDLORD, in considcration of the rents, covenants and propuses herein contained to be kept, performed and observed by
TENANT, lcases unto TENANT, and TENANT acccpts from LANDLORD, the premises (*Lcased Premisss” or “Premises™), being
Suites 102, Suite 103A, and Suvite 103B, Jocated at 600 E. Market Street, within the HemisFair Parking Garage located on Lat 92, Block
203, New City Black 13814, HomnisFair Plaza, San Antania, Bexar County, Texas, LANDLORY teserves the right fram time to time to
install, maintain, rcpair and replace utility lines, pipes, ducts, and wires passing through the Leased Fremises to serye other parts of, or
premises within, the HemisFair Parking Garage, without constituting a constructive eviction of TENANT.

ARTICLEI1. USE

2.1 The Leosed Premises shull be used solely for the non-exclusive sight to sell only officially licensed 2004 Men's NCAA Final Four
Basketball Taumament merchandise, in accordance with sll required pommits scouned by TENANT to operate in the Leased Premises,
including those required of pcrmitces to operate in the “elean zone™ as designated by Ordinance No. 93726, passed and approved un
January 22, 2004, and for no other use, without LANDLORD®s prior written approval,

RTICLEIII. TE OF LEASE

3.1 The Term of this Lease shall commence March 30, 2004 and continue through April 7, 2004, unless easlier terminated.

ARTICLE IV. ACCEFPTANCE AND CONDITION OF PREMISES

4.1 TENANT, has had full opportunity to examinc the Leased Promiscs and accepts the Lcased Premises from LANDLORD in its
prescnt, AS 1S, WHERE 1S AND WITH ALL FAULTS CONDITION as suitable for TENANT'S use as stated hercin. TENANT
acknowlcdges that therc is in and about said Premises nothing dangerous to life, linb or hoalth and TENANT hereby waives any claim
for damages that may arisc from defvcts of thet charactes after this occupancy. Further, TENANT agrees that no represenlations
respecting the condition of the Leased Promises and no promiscs to decorate, alter, repalr, or imprave the Leased Premises, either before
or after the execution hereof, have been made by LANDLORD o its agents to TENANT.

ARTICLE V. RENT/SECURITY DEPOSIT

5.1 TENANT agrecs to pay LANDLORD as rent the amount of $13,500.00, with a security deposit of $1,000.00, bath rent and scourity
dcposit being due and payable to the City of San Antonio Pertang Division, Public Works Department, in a lump sum no later than
March 29, 2004, priar to the date TENANT takes possession of the Premices. The security deposit shall be refundable 1o TENANT
wilhout the accrual of any interest therson, unless TENANT holds over. Such holdover shal] constitute a tcnancy at sufferance, and the
security depasit shall be rctzined by LANDLORD, 10 be used, applied, or retained in whole for the payment of any sum in default, or
any other sum which LANDLORD may expend or be required to expand by reason of TENANT's defzult and including any damages or
deficiencics in re-letting of the Premises, whether such damage or deficiency may occir before or after a ropossession proceeding or
other reentry by LANDLORD. Further, such security deposit may be applied to payments dug from TENANT each day of $1,000 cash,
beginning April 8, 2004. LANDLORD's allowance of TENAN’s holdover or accoptance of daily rent payments shall not constitute
LANDLORD’s aceeptance of TENANT ss a continuing occupant of the Leased Premises or a renewal of the Toarm. In the event that
TENANT shall fully and faithfully comply with all the terms and conditions of this Lease, the security depasit er any balancc thereof,
shall be refurned to TENANT within fourteen (14) days after the expiration of the Term or the datc on which TENANT provides
LANDLORD with a farwarding address, whichever is later. If for any teason the 2004 Men's NCAA Final Four basketball tournarment
is canceled prior to accupaney of the Leased Prenises, TENANT will receive u fall refund of sll deposits and a pro-rated refund if
cancellation accurs during the event, depending on the number of days TENANT occupies the Premises. If for any reason LANDLORD
closes the Premises, not due 1o (1) any sctivities of TENANT, or (2) the negligence of TENANT or (3) damages caused by TENANT,
then a pro-rated refund will also be made 1o TENANT.

ARTICLE Vi.  CONSTRUCTION AND ALTERATIONS

6.1 TENANT shall make no opening or attachment ta the roaf, ceiling, concrete floor, or ta the iuterior aud/or exterior walls, ar any
canstruction ar structural aiterations in eny pertion of the Leased Premices ur Parking Garage, nor any alterations in or on the front of the
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exterior of the Leascd Premiscs, nor any major interior alterations, nor place any signs on the Premiscs (collectively “modifications™)
without the priar written conscnt of LANDLORD. Such modifications shall be shown on plans and specifications provided to
LANDLORD in advance of any work being done and shall become the property of LANDLORD at the end of the Term, =nd not
removable by TENANT, except for signs, as detailed below, or removable is requested by LANDLORD. If LANDLORD requests
removal, TENANT shall have five (5) days after tho end of the Term 1o rcmove such modificationts. TENANT agrees to pay
LANDLORD for any damages ta the Premises caused by such remova! and to return the Leased Premiscs ta its condition immediately
prior to the installation of such modifications. 1f romaval js requested and not completed within ten (10) days, then LANDLORD mzy
effect such rernoval and make any repsirs necessitated therchy. TENANT agrees to immmediately pey LANDLORD the cost thercof as
additonal rental hereunder.

6.2 COMPLIANCE/NO LIENS. All work done by TENANT for modifications to the Leased Premiscs shal! conform to, znd comply
with, all Feleral, State snd Jocal Jaws, ordinances, permits, rules, atd rcgulations applicable thereto. TENANT agrecs to pay promptly
fot any work donc by TENANT (or materials furnished for such work) in or about the Leased Premises. TENANT covenants that it shall
not bind, or attempt to bind, LANDLORD for payment of any smoney in councction with any medifications to the Fremiscs and that it
shall nat permit any [eos to arisc against the Premiscs, or any improvemctits theresn, or any cquipment, tnachinery and/or fixtures
thercin belonging to LANDLORD. TENANT expressly agrees that it will keep and save the Premises and LANDLORD harmless
from =l costs and damages resulting from any such licns or lien of any character created or that may be asserted through any act
or thing done by TENANT. In the event any mechanic’s ar other licns or orders for paymant shall be filed against the Leased Premiscs
or improvements thereon, or LANDLORD-owned property Iocated therein, during the Term hereof, TENANT shall, within five (5) days
cause the same to be canceled and discharged of record, by bond or otherwise at the election and expense of TENANT, and shall also
defend an behalf of LANDLORD, at TENANT's sale cost and expense, any action, suit or proceeding which may be brought thereon or
for the enforcement of such lien or order. Failure of TENANT to comply with any requirement of this section or ARTICLE shall be
cause for immediate termination of this Leags by LANDLORD,

6.3 LANDLORD hereby reserves the right at any time ta make alterations or additions the Premnises or the HemnisFair Parking Garage at
any time, without constinnting a constructive eviction of TENANT.

ARTICLE VIT. TRADE FIXTURES AND PERSONAL PROPERTY

7.1 Any trade fixtures, signs, and other personal property (including merchandise for sale) TENANT not permanently affixed as a
madification to the Leased Premises shall romain the property of TENANT and LANDLORD agrees that TENANT shall have the right,
provided TENANT is not in default under the tenms of this Lease, at any titne, and from time to time, 1o remtave any and all of its rade
fixtures, signs, and other personal property which it may have stared or installed in the Leascd Premises. TENANT, at its sole cxperise,
shall immediately repair any damage oceasioned to the Premises by reason of the remaval of any such trade fixtures, signs and ather
personal property, and upon cxpiration or cerlier leymination of this Leasc shall Ieave the Leased Premises in the seme condition as
immediatcly prior to the placement of such trade fixturcs, signs and other personal property within the Premises. All trade fixtures, signs,
and ather persam} property installed in or attached to the Leased Premises or otherwise placed within the Premises by TENANT must be
new ar in good, serviceable and attractive condition when so installed or attached or placed. The parti=s agree that any trade fixtures,
signs, or other personal praperty, including merchandise for sale, Whether or not so installed or attached, if not removed by TENANT
from the Leased Premises on or before five (5) days after the termination of this Leasc, shall become the property of LANDLORD
without any further notice to TENANT or to its creditors, and without any liability whetsoever to any party on LANDLORD's part for
its safcty, condition, or disposal at public sale or private sale or otherwise, witheut notice.

ARTICLE . PARKING
8.1 TENANT understands and agrees that no parking spaces are available to TENANT.

ARTICLE IX. TAXES AND FEES

9-1 TENANT shall pay before delinquency all tuxes and assessments, both real and personel, and 2l vender, Jicsase and permiit fees, and
govemmental impositions of whatever kind or nature agginst the Leased Premises, and TENANT shall reimburse LANDLORD, with
interest thereon at the maximum rate of intercst, under spplicable law, upon request, if LANDLORD shall have paid any such tax in the
first instance provided LANDLORD was legally abligated 10 pay the same. '

ARTICLE X. MAINTENANCE AND REPATRS

10.1 TENANT agrees, at its own expense, to maintain and keep in good order and ropair and in good, safe and sanitary condition, the
Leased Premises, inciuding platc-gless and platc-glass frames, interior plunbing, plumbing fixtures, plombing lines and plumbing
conncctions and cxterior plumnbing lines and connections of said Premiscs, ind interior and exterior clcctrical fixtures of Prermises, lamps
x.nd/qr bu}bs, wiring and connsctions, and interior walls, flooring, doors and other imterior improvements, including heating and air
conditioning equipment, and, to paint the intcrior when nceessary fo maintain the Leased Pretadses, or any part thoreof, in 2 manner
reasonably safisfactory to fulfill the obligations hereof, with the color of such paint to be approved by LANDLORD in writing in
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advance of such painting. Failure to da so shall be grounds for immediute termination of this Lease.

Premises in good repair, as well as any electrical, plumbing, sprinkder system or HVAC service which may have been provided by
LANDLORD, but LANDLORD shall not be liable to TENANT for any damage cnused by the same being or becoming out of repair
until LANDLORD has had reasonable opportunity to have same repaired after being notified immcdiately in writing of the need of same
by TENANT. Further, LANDLORD shall niot be liable to TENANT for any damage to merchandisc, trade fixtures, or personal

propeity of TENANT in the Premises caused hy watcr leskage from the eciling, water lines, sprinkler, or heating and air conditioning

equipment ar any other equipment installed by TENANT.

ARTICLE XI. INDEMNIFICATION

1i.] TENANT covenants and agrecs to FULLY INDEMNIFY and HOLD HARMLESS LANDLORD and the clected officials,
cmployees, agents, ofiicers, directors, voluntecrs, contractors, subcontractors, consultants, subconsultants, utility providers,
strvice providers, invitees, licensees, sublicensees, other tepants of the HemisFair Parking Garage, and representatives of
LANDLORD, individually or collectively, from and against any and all costs, claims, licas, damages, losses, expenses, fess, fiaes,
penalties, proceedings, actions, demands, causes of action, liability and suits of any kind and nature, ipeluding but not limited to,
persopal or bodily injury, death and property damage, made upon LANDLORD directly or indirectly arising aut uf, resultiog
fram ar related to TENANT’s activities or LANDLORD’s activitics under this Lease, or any third party’s sctivities, including sny
acts or omissions of TENANT, its empluyecs, agents, officers, directors, representatives, coutractors, subcontraetors, consultants,
snbiconsultants, subtenants, licensces, sublicenseas, exhibitors, invitces, volunteers, utility providers, and service providers, and
their respective officers, agents, employees, directors and represuntatives or of LANDLORD, its clected officials, employces,
agents, officers, directors, volunteers, contractors, subcontractors, consultants, subconsultants, ulility providers, service providers,
invitees, licensees, sublicensees, other tenants of the HemisFair Parking Garage, and representatives of LANDLORD, all while in
the exercise or performance of the rights or duties onder this Lease all without however, waiving aby govermmental immunity
available te LANDL.ORD under Texas Law and without walving any defenses of the parties onder Texas Law. IT IS FURTHER
COVENANTED AND AGREED THAT SUCH INDEMNITY SHALL APPLY EVEN WHERE SUCH COSTS, CLAIMS, LIENS,
DAMAGES, 1.OSSES, EXPENSES, FEES, FINES, PENALTIES, ACTIONS, DEMANDS, CAUSES OF ACTION, LIABILITY
AND/OR SUITS ARISE IN ANY PART FROM THE NEGLIGENCE OF LANDLORD, ITS ELECTED OFFICIALS,
EMPLOYEES, AGENTS, OFFICERS, DIRECTORS, VOLUNTEERS CONTRACTORS, SUBCONTRACTORS,
CONSULTANTS, SUBCONSULTANTS, UTILITY FROVIDERS, SERVICE PROVIDERS, INVITEES, LICENSEES,
SUBLICENSEES, OTHER TENANTS OF THE HEMISFAIR PARKING GARAGE, AND REPRESENTATIVES UNDER THIS
LEASE. Thc provisions of this INDEMNIFICATION are solely for the benefit of the parties hereto and not intendcd to create or
gract any rights, contractnal ox otherwise, to any other person or entity. TENANT shall promptly advise LANDLORD in writing
of any claim or demand against LANDLORD or TENANT known to TENANT refatcd to or arising ont of TENANT'S activities or
LANDLORD's activities or any third party’s activities under this Lease and shall see to the investigation and defense of such ¢laim
or demand at TENANT'S eost. Notwithstanding any condition imposed by a policy of insurance to which TENANT and
LANDLORD are named, LANDLORD shall retain the right, at its option and at its own cxpcnse, to participate in any Such
defense provided by any insurance or self-insorance of TENANT under this ARTICLE without relieving TENANT of any of its
obligations under this ARTICLE.

10.2 LANDLORD agrees to keep and maintain the roof, foundatian, main beams, exterior walls, and all other structurel portions of the

11.2 It s the EXPRESS INTENT of the parties to this Lease, thst tho INDEMNITY provided for in this ARTICLE, is an
INDEMMNITY cxtended by TENANT to INDEMNIFY, PROTECT and HOLD HARMLESS, LANDLORD from the
consequences of LANDLORD'S OWN NEGLIGENCE, provided bowever, that the INDEMNITY provided for in this ARTICLE
SHALL APPLY only when the NEGLIGENT ACT of LANDLORD is 2 CONTRIBUTORY CAUSE of the resultant ipjury,
death, oy damage, aud shall have no application when the negligent act of LANDLORD is the sole cause of the resultant injury,
death, or damage. TENANT further AGREES TO DEFEND, AT ITS OWN EXFENSE and ON BEHALF OF LANDLORD
AND IN THE NAME OF LANDLORD, any claim or litigation brought agsinst LANDLORD, its elected officials, emplayees,
agents, offjeers, divectors, volunteers, contractors, subcontractors, consuitants, subconsultants, utility providers, service
providers, invitees, licensees, vther tenants of the Hemisfair Parking Garage, and representatives, iu comnection with any such
infury, death, or damage fox which thic INDEMNTITY shall apply, as set forth above.

ARTICLE XT1. INSURANCE

12.1 ’Witho.ur limiting L»_.NDLORD’; rights to inderanification, TENANT shall provide and maintain msurance, st its awn expense, or
provide evidence of self-.murance, vn_th companies admitted to do business in the State of Texus and with a rating of A- or better by A,
M. Best and Company, in the following types and amounts for the term of this Agreament, including prrieds of modifications to the

Premises by TENANT:
TYPE AMOUNT
1. Worker's Campensation during the Statutery, with a waiver of

period of any modifications madc to the Premises subrogation in faver of LANDLORD
and at other perieds during the Lease Term ‘
2. Employers' Liability during the $500,000 per categary,
WFF:dd Hemisfair Parking Garage short-form-Nick's Enterprizes, Inc. (N & D) 1/25/04
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period of any modifications madc to the Premiscs
by TENANT or an approved altcrmate plan
at other periods during the Lease Term.

3, Commercial General (Public) Liability - to
include coverage far the following where
the exposure exists:

(=) Premises/Operations

(b) Indepcndcnt Conlractors
(c) Products/Completed

(d) Personal Injury Liability
(e) Contractual Liability

PARKING DIVISION doos

with a waiver of subrogation
in favor of LANDLORD.

For Bodily Injury and
Property Damage:
$1,000,000 per Occurtence
$2,000,000 general aggregate
or its equivalent in Umbrella or Excess Liability coverage.

(9 Explosion, Collapsc and Underground Property

(g) Broad Form Property Damage

4. Property Insurance for physical damage
to the property of TENANT including
medifications (“improvements and betterments™)
Made to the Premiscs.

Covcerege for a minimem
of 80% of the actual cash
valuc of the improvements.

Any altcmate plan for Workers' Compensation and Emplayer's Liability must be approved in advance by the LANDLORD?s
Risk Mbnager. Alternate plans will not be sllewed or accepted during any periods of TENANT's Waorl in, on, or about the
Premises, whether authorized or unauthorized hereunder,

12.2 LANDLORD®s Risk Manager is hereby suthorized to reasonably modify the requitements set forth above in the cvent he

determines that such modification is in the LANDLORD s

best intcrest.

12.3 TENANT further ugrees that, with respect to the above-requircd imsurance, that each insurance palicy required by this Agreement

shal) contain the follawing classes:

“This insurance shall not be canceled, limited in scope ar eoverage, or hon-renewed until after thicty (30) days' prier

written netics has been given to:

() Clty Clerk, City of San Antonio
City of San Antoniv
P.O. Box 839966
San Antonio, Texas 78283-3966
ATTN: Risk Manager

and (b) Departm==t of Public Works
City of San Antenio
P.O. Box 839966
San Antonio, Texas 78283-3966
ATTN: Acting Parkmg Manager

“It is agreed that any insurance ar self-insurance provided by TENANT is ptimary ta any insurance or self-
insurance maintained by the CITY OF SAN ANTONIO.”

“It is agreed that any insurance or self-insuraee maintained by the CITY OF SAN ANTONIQ shall apply in excess
of, ot not contribute with, insurance provided by this policy.”

12.4 Each insuvance policy required by this Lease, excepting policies for Workers' Compensation, Employcr's Liability and Professional

Liability, shall contain the following clause:

“The CITY OF SAN ANTONIO, its elected afficials, employecs, agents, officers, directors, consultants, subconsultants, contractors,
subcontractors, volunteers, representatives and invitees are added as additional insureds as tespects operations and activitics or, or on
behalf of, the named insured performed under a Lease Agreement with the City of Sen Antouniv.”

12.5 If TENANT makes any modifications to the Leascd Premises, TENANT shall further proenre, or have its coneractors and
subrontractors procure, and maintain in full force and effect during the term of such contract for such modifications and unti! all work is
accepted by LANDLORD, (1) builder's risk insutance for the 1eplacement cost of the fimprovements being constructed; (2) commercial
general (public) liability tnsurance adequate to fully protect LANDLORD and TENANT from and ngainst any and all Jiability for death
af, or injury to, persons, or damage to property, caused in or about, or by reason of, such madifications; (3) workers' compensstion and
;mploym‘s Hability msurance; (4) professional Jiability insurancc for architects and engineers; and (5) any other liability or other
insurance coverage in thc amounts and types of coverege approved by LANDLORD’s Risk Mansges, covering all risks of physical loss
duting the term of any contract for such modifications and untif seid work is acecpted by LANDLORD, Also payment and porformance
bonds paming LANDLORD 35 additional indemnitee shall be provided by TENANT or its contractors or subcontractors. Should the
size and scope of & contract for such modifications be limited in naturs, TENANT may request, in writing to LANDLORD’s Director of

Fublic Works Department, a waivey of the requircinents in

this ARTICLE; however; a waiver may anly be granted by LANDLORD's

Risk Manager, In any evenr, LANDLORD's Risk Manager's decision shall be final.

12.6 Further TENANT agrees to provide to LANDLORD prior te the Commencement Date of this Lezse endorsements to the above-

WFF:dd Hemisfair Parking Garage shart-formn-Nick's Enterprises, Inc. (N & D) 1/29/04
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required policies, which add 1 these policies the applicable clauses referenced above in SECTIONS 12.3 and 12.4. Such endotsements
shall be signed by an authorized ropresentative of the insurance coropeny and shall include the signatory’s company afhiliation =nd litle.
Shauld it be deemed necessary by LANDLORD, it shall be TENANT's rcsponsibility to sce that LANDLORD reccives documentation
acceptable to LANDLORD which confirms that the individual signing said endorsements is avthorized by the insurance company to do
50.

12.7 Said Notices and Certificates of Insurance shall be pravided to:

(@ City Clerk, City of San Antonia and (b) Department of Public Works
City of San Antonio City of San Antonio
P.O. Box 839966 P.0. Box B39966
San Antouio, Texas 78283-356G Sen Antonjo, Texas 78233-3566
ATTN: Risk Manager ATTN: Acting Parking Managcr

12.8 Nothing hercin contained shall be construed as limiting in any way the extent to which TENANT may be held responsitic for the
payment of damages to persons or property resulting fiorn TENANT ‘s activities or the activities of TENANT's agents, officers,
directars, represcntatives, employees, consultants, subconsultants, contractors, subcontractors, subtepants, assignees, invitees, volunteers,
or service providers under this Agreement.

12.9 LANDLORD, its efected officials, emplayccs, agents, officers, directors, velunteers, contractors, subcontractors, consultants,
subcansultants, utility providers, service providers, invitces, licensees, other tenants of tho Hemisfair Parking Garage, and representatives
shall not be liable, and TENANT waives all elaims for any damnage to persons or property sustained by TENANT or any person claiming
through TENANT, which may aceur on the Promises, or for the lass of or damage to any property of TENANT ar of others by theft or
otherwise, whather caused by other persans on the Premises or by otcupants of adjacent property or the public or TENANT s
employees, agenls, officers, directars, represcntatives, contractors, subcontractors, consultants, subcansuitants, subtenants, licensees,
sublicensees, exhibitors, invitees, volunteers, utility providers, and service providers, and their respective officers, agents, cmployees,
directars and representatdves. TENANT shall save and hold harmless LANDLORD, except.for LANDLORD's sole active
negligence, from any and all claims arising out of damage to TENANT 's property, includieg subrogation clsims by TENANT's
msurers.

12.10 Any and all employeces, agents, officers, divectors, representalives, contractars, subcontactors, consultants, subeonsultants,
subtenants, licensees, sublicensees, exhibitors, invitees, volunteets, utility providers, and scrvice providers, and their respective officers,
agents, employees, directors and ropresentatives of TENANT or any other party providing services on behalf of TENANT while
cngaged in the performance of any work required by LANDLORD or TENANT related to the Premises shall be considered employees,
agents, officers, directors, representatives, ¢ontractors, subcontractors, consultants, subconsultants, subtenants, licensees, sublicensaes,
exhibitors, invitees, volunteers, utility providers, and service providers, and their respective officers, agents, cmployees, divcciors and
representatives of TENANT only, and not of LANDLORD unless otherwise required by law. Any and all elaims that may result from
any obligation for which TENANT may be held liable under any Warkers' Compensation, Uncmployment Compensation or Disabitity
Benefits law or under any similar law on behaif of sald its employecs, ggents, officcrs, directors, represeptatives, contractors,
subcontractors, consultants, subcansultants, subtenants, licensees, sublicensees, exhibitors, invitees, volunteers, utility providers, and
scrvice providers, and their respective officers, agents, cmployees, directors and yeprezentativcs shall be the sole obligation and
responsibility of TENANT. TENANT shalt also secure Relesses of Liability from said partics and provide copies thereof to
LANDLORD.

12.11 LANDLORD reserves the vight to review and require reasonable changes in insurance coverage at any tine during the term of this
Lease. In the event TENANT bclieves the requested change is unreasonabls, TENANT may tmmediately, upon written notice to
LLANDLORD tenminate this Lesse, at which timc TENANT agrees to rcmove all ade fixtures, personal property, and signs from the
Leased Premises and repair, at TENANT?s cost, any damages to the Premises caused thereby.

ARTICLE XIIX. COSTS OF UTHLITIES

13.1 LANDLORD will provide either chilled water or refrigerant for air conditioning putposes, if necded. . LANDLORD will also
provide all other utilities for the torm of the Leass, to EXCLUDE costs associated with cable, satcllite or other tcievision
connections and charges, TENANT shall not install any electrical or other equipment that overloads or clogs the utility
lines serving the leased or adjacent premises. LANDLORD shall niot be lable to TENANT in damages or otherwise if

said scrvices are interrupted or terminatcd becanse of necessary TCpairs, installations, improvements or any causc beyond
the control of LANDLORD.

ARTICLE XIV. DEFAULT AND REMEDIES

14.1 The following contingencies shall be a condition of default:

A. If TENANT shall neglect or fail to perform ar observe any of the terms, provisions, conditions or covenants herein contained and on
TENANT's part rq be Perfon?'xefi or any way observed and if such neglect or faflurc continues and is not cured by TENANT ta
LANDLORD's satisfaction, within a period of twenty-four (24) hours aficr LANDLORD notifies TENANT crally or by written natice
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of such neglect or failure; or

B. 1f the estaie hereby created shall be taken by execution or by other process of law; or

C. The taking by a tourt of competcnt jurisdiction of TENANT and i asscts pursuant to proceedings under the provisions of any
Federal or State reorganization code or act, insofar as the followiog epumcrated remedies for default are provided for or permiticd in such
codc or act.

D. If any count shall enter = final order with Tespeet to TENANT, previding for modification or alteration of the rights of creditors: or

E. (f TENANT shall fail to take posscssion of the Leased Premiscs, for the conduct of business within five (5) days following the
Commaencement Date, or after beginning the conduct of business fails to open the business for a period of over twenty-four (24)
consecutive hours, including Saturday, Sunday and any holiday,

14.2 In the event any condition of default shall occur (natwithstanding any waiver, license or indulgence granted by LANDLORD with
respect to any condition of default in any form or instance) LANDLORD, then, or at any time thereafter, but prior to the removal of
such condition of default shall have the right, at its elcorion, cither (1) to terminate this Leasc by giving at least twenty-four (24) hours’
written notice to TENANT, at which time TENANT will then quit and surrender the Leased Promises to LANDLORD, but TENANT
shall remain liable for additonal rent as provided under ARTICLE V. for any time TENANT accupies the Leased Premises after the
twenty-four (24) hours® written natice, or, (2) to enfer upon =nd takc possession of the Leascd Premises (or any part thereof in the name
of the wholc), without demand or notice, and reposscss the same as LANDLORD's farmer estate, cxpelling TENANT und those
claiming nnder TENANT, forcibly, if necessary, withant prejudice to any remedy for arrears of rent, additional rents, future rents =nd
future addittonal Tonts due hereunder, end other damages LANDLORD may claim and without any liability to TENANT or those
claiming under TENANT for such repossession.

143 LANDLORD's reposscssioa of the Premiscs shali not be construed as an election to terminate this Lease nor shall it cawse a
forleiture of rents or other charges remaining to be paid during the balance of the Tern hereof, unless a written notice of such inteation is
given to TENANT by LANDLORD. Notwithstanding any reletting without termination by LANDLORD begause of any default by
TENANT, LANDLORD may at any tirne aftar such reletting, elcct to terminate this Leasc for any such default

14.4 Upon repossession, whether or not this Leasc is terminated and notwithstanding any law or anything contained herein 1o the
contrary, to the full extent permitted under applicable law, TENANT and LANDLORY agree thst LANDLORD?s duty to relet the
Premises or otherwisc to mitigate damages under this Lease, ghall be limired to those requirements set forth in the Texas Property Code,
as amended. TENANT agrees that LANDLORD shall in no cvent bc Hable and TENANT?s liability shall nat bs affected ar dimimished
in any way whatsoever for LANDLORD’s failure to rclct the Premises, or in the event the Premises are rolet, for failure to collect any
renl under such reletting so long as LANDLORD usts objcctively reasonable cfforts to comply with said Yexas Property Code
LANDLOCRD and TENANT agrce that any such duty shall be sutisficd and LANDLORD shzll be deemed 1o have uscd abjectively
reasonable efforts to relet the Premiscs and mitigate LANDLORD’s damages by: (1) posting a “Fer Lcase” sign on Pramises; (2)
advising LANDLORY’s Jease agent, if any, of the availability of the Premises; and (3) advising at least wne outside commercis]
brokerage entity of the availability of the Premises.

14.5 In conaection with any such relctting, LANDLORD may make or causc to be made such repairs to the Leased Premises as
LANDLORD shall, in good faith, desm advisable, and the making of such repairs shall notvelease TENANT from lLiability hereunder.

14.6 1n tho event that LANDLORD shall clect to relet, then rentsls received by LANDLORD from such reletting shall be applicd: First,
to the payment of any rent and other indcbtedncss due hereunder fram TENANT to LANDLORD; Sccond, to the payment of any cost of
such reletting; and Third, to the payment of the cost of any repairs to the Leased Premses; and the residue, if any, shall be held by
LANDLORD. TENANT shall alsa pay to LANDLORD, 2s soon as ascertained, sny costs nd expenses incwred by LANDLORD in
such rcletting or in making such repairs not covered by the rentals reeeived from such reletting of the Leascd Premises.

147 1f LANDLORD shall cater into and veposscss ibe Leased Premises for reasen of the default of TENANT in the perforniance of
any of the teoms, covenants or canditions hercin contained, then and in that cvent TENANT hereby covenants and agrees that TENANT
will not claim the right to redeem or recoter the said Premises to restore the operation of this Lease and TENANT hereby waives the
right to sach redemption and reentrance under any present or future law.

14.8 All rights, options and remedics of LANDLORD contained in this Lease shall bo tumulative of the other, and CITY shall have the
right o pursue any one or all of such remedies or any other remedy or relief available at law or in cquity, whether or not stated in this
Leasc. No waiver by LANDLORD of a breach of any of the covenants, conditions, of restrictions of this Lease shall be construed or
held to be a waiver of any succeeding or preceding breach of the same or any other covenant, cendition, or restriction herein contuined,

14.9 The words “rccnter” and “reentry” as used in this Lease are not restricted to their technical legal meaning,

14.10 If procecdings shall at any time be commenced for recavery of possession 8§ aforesaid and compromise or settlement shall be
elfccted either before or afier judgment whereby TENANT shall be permitted to retain possession of said Premises, then such proceeding
shall not canstitute a waiver of eny condition oy agreement contained herein or of any subscquent breach thereof or of this Lease.

14.11 Upon cxpiration or termination of this Xease, all rights and privileges herein grented shall immediately cease end terminate and
TENANT shall immediately cease and torminate use of the Premises. LANDLORD reserves the right to require TENANT to restore
the Leased Promises to itg eriginal or better condition existing prior to said oecupancy of the Premises by TENANT, less normal wear
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and tear, at the sole cost of the TENANT and subject to approval of LANDLORD upon inspection. Any modifications, trade fixtures,
personal preperty, signs, equipment and other items of TENANT?s or other persons not teeovered within five (5) days after the date of
expiration or tenination get forth herein, shall becomce the property of LANDLORD. TENANT shall be liable to LANDLORD for any
costs incurred by LANDLORD, if LANDLORD, if remaves TENANT s property and stores or disposes theveof. As noted ¢isewherr,
LANDLORD may dispose of any or ali of caid property at a private or public sale by LANDLORD without netice or liability to
TENANT or other persons whatsoever,

14.12 Any amount paid or liability incurred by LANDLORD for the account of TENANT may be deemed to be additions] rental and the
sume, 3t LANDLORID’s option, may be added to any rent then Jue or thereafter falling due hereunder.

ARTICLE XV. CONFLICT OF INTEREST

15.1 TENANT aclmowledges that it is informed that the Charter of the City of San Antonio and its Ethics Code prohibit the City, as
LANDLORD hecrein, or 2 City officer or employee, as those terms are def{ined in Part B, Section 10 of the Hthics Code, as may be
smended from time to time, from having a finencial interest in any contract with the City or any City agoney such as City-owned uiilities.
An officer or emplayee has a “prohibited finanzial interest” in a contract with the City or in the sale to the City of land, materials,
supplies or service, if any of the following individual(s) or entitics is a party to the contract or sale: a City officar or employce; his or her
parent, child or spouse; a business entity in which the officer o emiployee, or his or her parent, child or spouse owns ten (10%) percent or
more of the vating stock ot shares of the business eatity, or ten (10%;) percent or more of the fair market vaJue of the business entity; a
business entity in which any individual or enbty abave listed is a subcontractor on a City contract, a partner or a parent or subsidiary
business entity. TENANT warrants and. certifies, and this Lease is made in reliance thereen, that it, its officers, employees and agents arc
neither officers nor cmployees of the City. TENANT further warmants and certifies that, if required to do 50, is has tendcred to the City a
Discretianary Contracts Disclosure Statement in compliance with the City’s Ethics Code,

ARTICLE XV]I. MISCELLANEOUS

16.1 DEEINITION OF PARTIES. The word "TENANT" and the provisions referving thoreto shall mean, where the context so admits or
requires, the porson, named hercin as TENANT; and if there is more than one TENANT, the covenants of TENANT shall be jomt and
severahle obligations of each of them, ang if TENANT is a partnership, the covenants of TENANT shall be the jont and severable
obligations of each of the parters and the obligations of the fimn.  Any pronoun shall be rend in the singular or plaral number and in such
gender as the context mmay require.  'Whenever the word, "LANDLORD” is used herein, it shall m=an the CITY OF SAN ANTONIO,
provided, however, that where the word, as used, denotes action authority, same shall mean the City Manager or her designee.

16.2 TENANT's RESPONSIBILITY. TENANT is fully responsible, pocuniarily and in al! ather respects, far acts or omissions on its part
that are not properly authorized pursuant to the provisions herein.

163 BINDING AGREEMENT. AN agrecments hevein contained shell be binding upon, apply and inure to the parties hersto and their
respective Jegal representatives, successors, and assigns; it being tmderstood and agrecd, however, that the provisiens hercin as to
Assignment and Subletting hercof arc in no way impaired by this prevision.

16.4 RELEASE OF LANDLORD. In the event of any sale or exchange of the Leased Promises by LANDLORD, LANDLORD shall be
and is hereby cntirely freed and relieved of all Jiability under any snd all of its covenants end obligations contained in or derived from this
Lease arising out of any act, occurtence, or omission refating to the Leased Promises or this Lease occurring after the consummation of such
sale or exchange. Upon written request of the LANDLORD, of any purchaser or, as applicable, pround lessor, of the Leased Premises from
the LANDLORD, or e mortgagee or bencficiary of LANDLORD, TENANT will, in writing, subordinate its dghts hereunder to the
interest of ey purchaser or, any ground lessor of the Jand upon which the Leased Promises e situated and to the lien of any mortgage or
decd of trust, now or hereafier in force against the land and Building of which the Leased Premiscs are a part, and upon any building
hereafior placed wpon the land of which the Prernises ave a past and to all advances made or hereafier to bt made wpon the security thercof,
Further, provided that if TENANT is not in dcfault hercunder, TENANT also agrees to sxecute a Certificatc of Bstoppel if so requested
and under the provisions hereof, "Ground lessar” shall inelude LANDLORD.

16.5 TENANTs FINANCING. To the extent necessary fo accomtmodate TENANT in dealing with its suppliers of merchandise and
cquipment who scel to place a lien on such micrchandise and equipment, in connection with fivancing, LANDILORD agrees, upon written
Tequest ffom TENANT, 1o execute a Non-Disturbance and Aormment Agreement, including an Estoppel Certificats, or similar agreement
purporting ta securc a lien on such merchandise and/or equipment, if in a form acceptable to the City of San Antonio Director of the Public
Works Department, upon consultation with the City Manager and City Artorney, and to the extent such agreement and certificste do not
subardinate LANDLORD’s interest in the Leased Premiscs and Building and do not change the notics, default or any other provisions of
the Leasc or this MISCELLANEOUS article, whicth would occasion getting approval by passage of a subsequent ardinance by the San
Antonia City Council. ’

16.6 ATTORNMENT TO SUBSEQUENT PURCHASER. In the event any proceedings arc brought for foreclosure, or in the event of
the exercisc of the power of sale under any mortgage or deed of rust raade by LANDLORD covering the Leased Prernises, TENANT shall
sttorn to the purchaser upen any such ssle and vecognize such sale and recognize such purchaser as LANDIORD under the Leasc,
provided said purchaser recognizes TENANTYs rights under this Lease,

WFF.dd Hemisfalr Parking Garage short-form-Nick's Enterprises, Inc. (N & D) 1/28/04

REV.2/23/04 ,
7

doos

g-d BE+SBB2EQZ1 IASIUJAHILNT SHIAIN doGSIED +0 20 €U




Uv/uar U4 LUL 1D3ILY FAA ZI1U ZU/ 3Z86Y PARKING DIVISION doog

16.7 RELAE!ONSHIP. The parties hercta apree that jt is their intention to create only the relationship of LANDELORD and TENANT,
and na provision hereof, or ace of either party hereunder, shall ever be constroed as creating the relationship of principal and agent, or a
parmership, or 3 joint venture of enterprise between the parties hereto-

16.8 TRIFLICATE ORIGINALS, This Lease may be executed in triplicatc originals, each of which shail be considered an original for all
purposes.

16.9 CAPTIONS. The capticns securing this Lease are for the purposes of easy reference and shall not be considered a part of this Lease
or in anyway modify, amend or effect the provisions hercof.

16.10. APPLICABLE LAW. This Lease shall be construed under and in accordance with the Jaws of the State of Tcxas, and all obligations
of the parties created hereunder are performeble in Bexar County, Texas. The parties hereto further agrec that any court of proper
jurisdiction sitting in San Antonio, Bexar County, Texas, shall be the proper forum for any actions brought hercunder.

16.11 SEVERARILITY. If onc or mare of the pravisions contzined in this Lease shall for any reason be held to be invalid, illegal, or
unenforceable in any respect, such invalidity, illegality, or unenforceability shall be construed as if such invalid, illegal, or unenforceable
provision has never been contained herein. In such cvent, it is the intention of the parties hercio that the remainder of this Lease shall nat be
affceted thereby, and it is also the intention of the partics to this Lease that in licu of cach clause or provision of thig Leasc that is illegal,
invalid or unenforceable, thore be added as a part of this Lease a clause or provision as similar in terms to such illegal, invalid, or
unenforceable clausc or provision as may be possible and be lcgal, valid and enforceable.

ARTICLE XVII. ENTIRE AGREEMENT

17.1 1t is understood and egreed that this instrement contains the enfire agreement between the partics hercto and shall not be modificd or
amended in any manner except by instrument i writing executed by the parties hercto. It is further undetstood and agreed by TENANT
that LANDLORY and LANDLORD's agents have made no representations or promises with respect to the Leased Premises or the
making or cutry into this Lrease, except a8 in this Lease cxpressly set forth, and that no claim or liability or cause for termination shall be
sscerted by TENANT against LANDLORD for, and LANDLORD shall pot be lioble by reagon of, the breath of any rcpresentations o7
promiscs not expressly stated in this Lease, any other written or parol agreemcnt with LANDLORD being expressly waived by
TENANT, it being understaod that the Charter of the CITY OF SAN ANTONIO requires all =greements with the CITY
(“LANDLOR‘D” herein) must be in writing and adopted by ordinance.

17.2 The party executing this Lease warrants that he or she has ful] authorty to exccute this Leaso on behalfof TENANT.
17.3 The parties acknowledge that they have thoroughly read this Lease, including any exhibits or attachments hereto, and have sooght

and received whatsocver competent advice and counscl necessary to form s full and complete understanding of their rights and
obligations herein, and, having sa dang, do hereby execute this Lease.

LANDLORD:

CITY OF SAN ANTONIO,
a Tcxas Munticipal Corparation

TENANT:

NICK's ENTERFPRISES, INC. d/b/a
N & D SPOR ANY, a corporauon

BY: BY:
: ) )
PRINTED NAME: PRINTED NAME: J)f-?‘ il D/{M .J/e.r/ =
TITLE: City Manager e < €0~ “Tes
DATE SIGNED: 2004 DATE SIGNED: . 3 / Z / , 2004
ATTEST:
ADDRESS: 2781 Statc Street
Hamden, Cennecticut 06517
City Clerk

APPROVED AS TO FORM:

City Attorney

ADDRESS: P.O. BOX 839566
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8an Antonio, Texas 78283-3966
ATTN: CITY CLERK/2nd Floor, City Hall
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City of San Antonio

Discretionary Contracts Disclosure*
For use of this farm, see City of San Antopia Ethics Code, Part D, Seetions 182
Altsch additional sheets if space pravided is nat sufficienL.
Stale"Not Applicabie” for questians that do not apply.

s This form is required tu be supplemented in the event there is any change in the information under (1), (2), or (3) below,
before the discretionary contract is the subject of council action, and no later than five (5) busincsx days after any change
about which Information Is required to be fifed.

Disclosure of Parties, Owners, and Closely Related Persons

For the purpose of assisting the City in the enforcement of provisions contained in the City
Charter and the Code of Ethics, an individual or business entity seeking a discretionary contract
from the City is required to disclose in connection with a proposal for a discretionary contract.

(1) the. identity of any individGaIwWHo Would. beia party to the discrétionary contraét::

- e

Shatwoulfibe A partyito the distretionary contract. ~.

(2)ithiaidentity of-anybusinessienti

and the name of:

"~

sgontractor o 'the’ giscretionary

2. Sy R AP

and the name of:
Kgwn. 1o:be a parfngr, cor a:

i welild: be

. parent ot
or:business entity. who

By .
wiiisub -a.party to

-'-:.th..e:’é’l;sp{ﬁahonam;bﬁiﬁf%&f‘

L Y
TS L b

! A business entity means a sole praprietorship, partnership, firn, corporation, holding sompany, jaint-stock
company, receivership, trust, unincorporated assaciation, or any other entity recognized by law.

COSA Form 1050-33-2, DiscretionaryConlractdisclasure form.dos, 06/01/01, Rev. 08/12/02
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{3).the.|dentity. of any. lobbyist.or; publ[c re
i iscrefiondry. contract: :being . sough' b‘y' n
:party to the: djscrehon'axy contnlac:j, ENIE

lahons ﬁrm employed fo( purposes* relatlngwto the

l'ty Councsl ar. to
-fndividual’or
2) o, (3) “ahove. Indirect
ntributions. made by the
T PBU sIndire cé‘ntnbUtians‘ bx an -entity
mcludé but»are;n‘e ma?edrto cpntr utaons made through th oﬁ‘ ceurs\r owners, attorneys Dr
registéred [obbyists; oftherent : . LT LT .

. ]scloéed under ERY
are not I:rmted to'

To Whom Made: Amount: Pate of Contribution:

_dlsclose any
any-city: dfficial ‘or
b pammpatmg in

\

I |

Signature: T Title:

: J"C--I—"Tr’/ Date: ‘
ompany: | j Z /0(7/

? For purposes of this rule, facts are “reasonably understoad” to *raisa a question” abaut the appropriateness of afficial action if a
disln{erested person would canclude that the faels, if true, require recusal or require careful consideration of whethar or not recusat
is required.
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