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HUMAN RESOURCES DEPARTMENT
CITY COUNCIL AGENDA MEMORANDUM

TO: Mayor and City Council
FROM: Sharon De La Garza, Director, Human Resources Department
SUBJECT: Concentra Health Services, Inc. Contract

DATE: November 18, 2004

SUMMARY AND RECOMMENDATION

This Ordinance authorizes the Interim City Manager or his designee to execute a contract with
Concentra Health Services, Inc. at an estimated annual amount of $104,786 to provide drug and
alcohol testing for prospective non-uniformed City employees and City employees operating
commercial vehicles. The term of this contract is three (3) years, beginning January 1, 2005 and
ending December 31, 2007, with an option to extend the contract for up to two (2) one (1) year
extensions, subject to and contingent upon funding and approval by City Council.

Staff recommends approval of this Ordinance.

BACKGROUND INFORMATION

Since January of 1995, the City of San Antonio has utilized an independent laboratory to conduct
alcohol and drug testing mandated by the U. S. Department of Transportation for employees
required to maintain commercial drivers’ licenses. Moreover, the City has conducted alcohol and
drug testing of prospective non-uniformed employees since March 1997. The purpose of these
drug and alcohol testing activities is to conform to federal transportation rules, federal drug-free
workplace guidelines, and City Administrative Directive 4.3, Alcohol and Controlled Substances
Testing.

A Request for Proposal (RFP) for Combined Health Benefits, which included a drug testing
services module, was developed in coordination with Asset Management and a contracted
independent consultant. The RFP was posted on the City of San Antonio Government Website
on March 15, 2004 and distributed to 15 drug testing vendors who currently provide this service
in Texas. The Human Resources Department advertised the RFP in the San Antonio Express
News on March 21, 2004. A Pre-Proposal Conference was held on April 2, 2004 and the RFP
closed on April 21, 2004. Nine (9) drug testing service RFP responses were received by the
deadline and reviewed by a Technical Committee for compliance with RFP requirements,
financial stability, SBEDA scoring, and short listing for interview. The Technical Committee



consisted of representatives from the City Attorney’s Office, Economic Development, Finance,
Health, Asset Management, and the Human Resources Department.

The RFP Evaluation Committee convened on June 17, 2004 to review the short listed four (4)
proposals for evaluation, interview and scoring. The Evaluation Committee was composed of
department directors or designees from Human Resources, Finance, Fire, Health, Parks &
Recreation, Police, Purchasing, and Asset Management (advisory role); and individuals from the
Fire Association, Police Association, Civilian Employee Association and the Retiree
Association. Interviews with the short listed drug testing firms were held on June 28-29, 2004,
and final scoring by the committee was conducted on July 7, 2004. The Committee scored
according to the evaluation criteria listed in the RFP which included the following:
responsiveness to the RFP (5%), Proposed Service Plan (20%), Background and Capability
(25%). The SBEDA scores were submitted by Economic Development and the proposed pricing
schedule (30%) was calculated with the application of a mathematical formula. The scoring
matrix is included with this memorandum as Attachment A.

The Evaluation Committee recommends that Concentra, Inc. be awarded the contract to provide
drug and alcohol testing services. Concentra is the current contracted vendor and has maintained
satisfactory performance and affordable rates since September 1, 2003. Their five locations in
Northeast, East, North, West and Downtown San Antonio offer coverage to adequately handle
the volume of testing required by the City of San Antonio.

POLICY ANALYSIS

Execution of this agreement will allow the City to remain in compliance with federal
transportation and drug-free workplace guidelines. This ordinance follows past City policy in
outsourcing specialized services to companies that can perform them more efficiently and
effectively.

FISCAL IMPACT

This ordinance authorizes payment to Concentra Services, Inc. at a rate of $24.00 per pre-
employment drug screen, $24.00 per CDL drug screen and $10.00 per intoxilyzer screen on a fee-
for-service basis. The rates are guaranteed throughout the entire term of the contract.

COORDINATION

This item has been coordinated with the City Attorney’s Office, Asset Management, Finance,
Health and the Economic Development Departments.




SUPPLEMENTARY COMMENTS

The required Ethics Disclosure Statement is attached.

N 20 %, oy SN

Sharon De La Garza @
Human Resources Dire

ances A. Gonzalez
Assistant City Manager

J. Rolando Bono
Interim City Manager

Attachments




City of San Antonio

Discretionary Contracts Disclosure*
For use of this form, see City of San Antonio Ethics Code, Part D, Sections 1&2

Attach additional sheets if space provided is not sufficient.
State"Not Applicable” for questions that do not apply.

*his form is required to be supplemented in the event there is any change in the information under (1}, (2), or (3} pelow, befor
¢ discretionary contract is the subject of council action, and no Iater than five (5) business days after any change about whic
formation is required to be filed.

Disclosure of Parties, Owners, and Closely Related Persons
For the purpose of assisting the City in the enforcement of provisions contained in the City

Charter and the Code of Ethics, an individual or business entity seeking a discretionary contract
from the City is required to disclose in connection with a proposal for a discretionary contract:

N/A

N/A

and the name of;

! A business entity means a sole proprietorship, partnership, firm, corporation, holding company, joint-stock company,
receivership, trust, unincorporated association, or any other entity recognized by law.
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To Whom Made: Amount: Date of Contribution:

N/A

N/A
Signature: Title: pirector of Operations Date: 4/26/04
<
\ _ \' M\—Cﬂmnytoncentra Health Seryices, Inc. dba
( Concentra Medical Centers
N ———

2 For purposes of this rule, facts are “reasonably understood” to “raise a question™ about the appropriateness of
official action if a disinterested person would conclude that the facts, if true, require recusal or require careful
consideration of whether or not recusal is required.

13




ATTACHMENT A
EVALUATION MATRIX
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Responsiveness to RFP - 5 Pts. 3.50] 4.38] 4.00f 3.88
Proposed Services - 20 Pts. 12.63]| 17.38| 15.75| 15.50
Pricing Schedule - 30 Pts. 30.00| 28.96{ 19.44| 19.44
Background & Capability to Provide Services - 25 Pts. 11.75] 22.38| 21.00] 21.25
Total Technical Points 57.88|73.10| 60.19| 60.07
SBEDA 11.00{ 6.00] 6.00] 6.00
Total Score 68.88| 79.10| 66.19| 66.07




STATE OF TEXAS § PROFESSIONAL SERVICES
AGREEMENT FOR DRUG AND
ALCOHOL TESTING

COUNTY OF BEXAR §

This Agreement is entered into by and between the City of San Antonio, hereinafter referred to

s "CITY", a Texas municipal corporation, acting through its designated representative,
pursuant to Ordinance No. passed and approved on ,. .and
CONCENTRA HEALTH SERVICES, INC. a Nevada Corporation, doing businéss as
Concentra Medical Centers, hereinafter referred to as "CONTRACTOR."

I. PURPOSE

1.1 The purpose of this CONTRACT is to set forth the terms and conditions by which
CONTRACTOR shall provide Drug and Alcohol Testing Services in connection with the
CITY'S Pre-employment and Transportation Worker Drug Testing Program.

II. DESCRIPTION AND SCOPE OF SERVICES

2.1 CONTRACTOR shall perform all the services as set forth in CITY'S Request for
Proposal (RFP), attached hereto as Exhibit A, and CONTRACTOR'S Proposal dated
April 16, 2004, attached hereto as Exhibit B, both of which are made a part of this
CONTRACT for all purposes provided; however should there be any conflict between
the terms of the RFP, CONTRACTOR'S Proposal, and the terms of this CONTRACT,
then the terms of this CONTRACT shall be final and binding.

3
S

CONTRACTOR understands and agrees that Exhibits A and B are a part of this
CONTRACT, as though fully set out herein, and that all obligations are required to be
fulfilled by CONTRACTOR as completely and fully as are the obligations, conditions,
tasks, products and representations imposed in this CONTRACT.

2.3 CONTRACTOR shall work closely with the Director of Human Resources or._his/her
designee and appropriate CITY officials, and perform any and all related tasks required
by CITY in order to fulfill the terms of this CONTRACT.

2.4 CONTRACTOR shall deliver, to the extent permissible by applicable federal and Texas
state law, all data, reports and documentation which result from its services to CITY in a
form that is satisfactory to CITY.

2.5 The CONTRACTOR shall be available to meet with representatives of the CITY’S
Risk Management Division on a monthly basis. The CITY shall give the
CONTRACTOR at least twenty-four (24) hours notice of such meetings.

2.6 The CONTRACTOR shall designate local administrative support and an account
representative who shall be located within the geographical area of the CITY.
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I11. DEFINITIONS

"CITY" means t: _ 1ty of San Antonio.
“CONTRACT Yz+.R” means January 1 through December 31.

“EMPLOYEE” m=uns non-uniformed personnel who are directly employed by the
City of San Antoz=c and who are regularly scheduled for a full shift or schedule, in
like manner as oze similarly situated workers in the department or division, on a
permanent basi: “Employee” shall also include employees on Worker’s
Compensation, ['_-.unility, or Non-Paid status, Police Cadets, Firefighter trainees, the
Mayor and City . suncil members, and such other officials or provisional employees
as the City Counc_ snall determine and specify.

"FISCAL YEAR' means the City of San Antonio accounting year, October 1 through
September 30.

"HIPAA" is defin=- 1n Section 10.1.

IV. PERFORMANCE GOALS

The CONTRACTOR acknowledges and agrees that the CONTRACTOR shall
provide services imder this CONTRACT with a certain degree of accuracy and
timeliness. Th==rore, as part of this CONTRACT with the CITY, the
CONTRACTOR zzvees to the performance goals set forth on the attached Exhibit C.

Performance com: .ance audits may be conducted at the discretion of the CITY at its
cost, using an inu=:=udent auditor of its choice, and are limited to one (1) per Contract
Year. If the CIT: conducts a performance audit, either party to this CONTRACT
may conduct a sexmmud audit, at its own expense, by the same or another independent
auditor using a diZ=rent claim sample of at least equal size. The definition of-an error
in these audits is sunect to a good faith review by the parties to this CONTRACT.

If the CITY waiv=: us rights to an independent audit in any Contract Year, the CITY
retains the right 1 it in all subsequent years.

V._GENERAL ASSURANCES

CONTRACTOYF :venants and agrees to perform all services described in this
CONTRACT ir -:-ordance with the ordinary, reasonable standard of care and

diligence normal” --acticed by recognized professional firms in performing services
of a similar natu~: ~ the San Antonio, Texas area, under similar circumstances. This
includes the krn~ - 2ge and experience ordinarily required of a member of that
profession, an¢ - .des performing the skills necessary to adequately cope with

probiems that o= - n performing ite services. which skills are not necessarily
. SNTRET
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The CONTRACTOR warrants and certifies that the CONTRACTOR and any other
person designated -. it to provide services herein has the requisite training, license
and/or certificatior. =- provide said service.

CONTRACTOR :z=zees to employ, at its own expense, all personnel required in
performing the semices described in this CONTRACT. Personnel employed by
CONTRACTOR szl neither be employees of nor have any contractual relationship
with CITY. All CONTRACTOR’S personnel engaged in providing services under
this CONTRACT s=all be fully qualified and shall be authorized or licensed to
perform such work: z: required.

CONTRACTOR sz:1l, at a minimum, maintain the experience and quality of staff in
accordance with CONTRACTOR’S proposal, attached hereto and incorporated
herein for all purposes as Exhibit A, to perform services as required under this
CONTRACT. o

VI. TERM

The term of this CC Y TRACT shall commence at 12:00 a.m., Central Standard Time,
on January 1, 200:. and. shall terminate at 11:59 p.m., Central Standard Time, on
December 31, 2007. With at least sixty (60) days written notice prior to December 31,
2007, the CITY m=:. at its sole option and through appropriate action of the City
Council, have the r:zit to extend the term of this CONTRACT for up to two (2) one
(1) year extensions. with each one (1) year extension subject to the same notice
requirement and ap--opriate action of its City Council. However, the CITY may
terminate this CC' " RACT at any time if funds are restricted, withdrawn, not
approved or servic: : unsatisfactory; it being understood that funds for each calendar
year covered by a-  -esulting contract will be requested and, if approved, will be
provided as part of ==z CITY’S budget for each fiscal year.

V1I. CONSIDERATION & BILLING

In consideration of ==z professional services to be performed by the CONTRACTOR,
as stated herein, th: CITY shall pay to the CONTRACTOR as follows. The rates set
out in this Section :-z’] remain in effect throughout the term of this CONTRACT as
well as any extensi: - o2riods as provided in Section VIL

$24.00 per p-:-=mployment 10 panel screen,
$24.00 per I~ T 5-panel NIDA screen, and
$10.00 per =~ ~ breath alcohol intoxilyzer reading.

CONTRACTOR o5 to submit bi-weekly statements to CITY, no later than seven
(7) davs after comit - »n of bi-weekly work week (Sundav - Saturday), detailing the
services rendered 0 rroviding supporting documentation verifving delivery of said




7.4

7.5

8.1

8.2

83

8.4

8.5

8.6

8.7

Payments to the CONTRACTOR shall be in the amount shown by the bi-weekly
billings and supporting documentation submitted and shall be subject to the CITY’S
approval.  The final payment due herein will not be paid until the reports, data, and
documents required under this CONTRACT have, to the extent permissible under
applicable federal and Texas state law, been received and approved by the CITY.

The CITY shall not be obligated or liable under this CONTRACT to any parf}", other
than the CONTRACTOR for payment of any monies or provision for any goods or
services.

CITY shall not be liable to CONTRACTOR for costs incurred or performances
rendered by CONTRACTOR prior to the commencement of this CONTRACT or
after its termination.

VIII. RETENTION AND ACCESSIBILITY OF RECORDS

CONTRACTOR shall maintain at its principal administrative office adequate books
and records of all transactions in which CONTRACTOR engages with CITY.

The books and records must be maintained for the term of this CONTRACT to which
they relate and for the six (6) year period following the end of this CONTRACT’s
term.

CONTRACTOR shall maintain the books and records in accordance with prudent
standards of insurance recordkeeping and all requirements of HIPAA.

CITY, the Texas Department of Insurance (TDI) Commissioner, United States
Department of Health and Human Services, and their designated agents shall be given
access to those books and records for the purpose of either examination, audit, or
inspection as permitted by HIPAA. :

Trade secrets are confidential, except that the TDI Commissioner may use such
information in proceedings instituted against the CONTRACTOR.

CITY is entitled to continuing access, to the extent permissible under applhcable
federal and Texas law, to these books and records.

CONTRACTOR may, at CITY’s option, fulfill the legal requirements of this
provision on termination of this CONTRACT by delivering, to the extent permissible
under applicable federal and Texas law, to CITY, the books and records and by giving
written notice to the TDI Commissioner of the location of the books and records.

If the CONTRACTOR receives inquiries regarding documents related to this
CONTRACT. the CONTRACTOR shall immediately forward such inquiries to the
CITY {er disposition.
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IX. HIPAA COMPLIANCE

CONTRACTOR v-il maintain the security and confidentiality of all medical, dental,
prescription and ot-er patient-identifiable health information specifically relating to
City employees (‘Zatitent Health Information™) in accordance with all applicable
federal and Texas zatec laws and regulations, including the electronic transmission
standards, the Secitv Rule and the Privacy Rule of the Health Insurance Portfability
and Accountability 2ot of 1996 (“HIPAA™), as may be amended from time to time.

X. PUBLICATION

In order to use any zdv/ertising relating to business underwritten and/or developed for
CITY, CONTRACTOR must obtain approval by CITY at least ten (10) business
days prior to such uss.

XI. NOTICE OF CONTRACTOR’S CAPACITY

CONTRACTOR ::ull give notice to City employees of the identity of
CONTRACTOR z¢ ‘tne relationship between CONTRACTOR, the CITY, and the
Plan Participant. Tre nwtice must be approved by CITY at least ten (10) business days
prior to such distribziam. ;

XI11. AMENDMENT

This CONTRACT. -: zz=ther with its authorizing ordinance and its exhibits, constitutes
the entire agreemer, -<'ween the parties. No amendment, modification or alteration of
the terms of this (' ~""RACT shall be binding unless the same is in writing, dated

subsequent to the dz= 1:ereof and duly executed by the parties hereto.

It is understood by t-e marties that changes in local, state and federal rules, regulations
or laws applicabl: 0 this CONTRACT may change during the term of the
CONTRACT. Sica changes shall be automatically incorporated into this
CONTRACT witha- ‘tne need for a written amendment and shall become a part of
this CONTRACT z: -+ tne effective date of the rule, regulation or law.
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XIII. ASSIGNING INTEREST

Any subcontracts or assignments of interests entered into by CONTRACTOR
concerning work izsks for this CONTRACT shall be communicated in writing to
CITY prior to the =ffective date of this CONTRACT and prior to commencement of
any work subsequem to this CONTRACT’s effective date. CONTRACTOR shall not
assign, sell, pledge. transfer or convey any interest in this CONTRACT, nor delegate
the performance o any duties hereunder, by transfer, by subcontracting, or by any
other means, to anv other party without prior written consent of CITY, evidenced by
passage of an ordinance to that effect by the San Antonio City Council. Any such
attempt at an assizament will be void ab inito, and shall confer no rights on the
purported assignez. Should CONTRACTOR assign, transfer, convey, delegate or
otherwise dispose of any part of, or all of, its right, title or interest in this
CONTRACT, the CITY may, at its option, cancel this contract and all rights, titles
and interest of CONTRACTOR shall thereupon cease and terminate, notwithstanding
any other remedy zuvailable to CITY under this CONTRACT. The violation of this
provision by CONTRACTOR shall in no event release CONTRACTOR from any
obligation under thz terms of this CONTRACT, nor shall it relieve or release
CONTRACTOR —5m the payment of any damages to CITY which CITY sustains as
a result of such vic.zon.

CONTRACTOR’S subcontractors may not voluntarily assign, transfer, subcontract or
pledge, in whole o- in part, any contract with CONTRACTOR arising from or in
relation to this CONTRACT, nor shall any involuntary transfer or assignment result in
a transfer of any mights conferred by this CONTRACT. CONTRACTOR shall
indicate this limitanon in all contracts with approved subcontractors.

CONTRACTOR =zzces to notify CITY any changes in ownership interest greater
than 10%, or cont: . of its business entity, not less than sixty (60) days in advance of
the effective date :~ such change. Notwithstanding any other remedies that are
available to CITY under this CONTRACT, any such change of ownership interest or
control of its busin=ss entity may be grounds for termination of this CONTRACT at
the sole discretion ¢ the CITY.

In no event shall su-= written consent, if obtained, relieve CONTRACTOR from any
and all obligations -=~eunder or change the terms of this CONTRACT.

CITY must apn-:.e all substitutions of subcontractors to determine 1f the
disadvantaged bus:-zss enterprise goal will be decreased by substitution of a
disadvantaged sub:: - ractor with a non-disadvantaged subcontractor.

IV, INSURANCE AND BONDING

Prior to the com: - ement of any work under this CONTRACT, CONTRACTOR
shall furmish an - - =al completed Certificate(s) of Insurance or CITY'S Standard
Certificate of Ins.- -2 form to CITY’S Budget and Employee Services Department

RO ¢ whick shall bo completed by an agent authonzed 1o b
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named underwriteis) and their company to the coverage, limits, and termination
provisions shown =zer=on, and which shall furnish and contain all required information
referenced or ind.:ute:d thereon. The original certificate(s) or form must have the
agent’s original :zmature, including the signer’s company affiliation, title and
telephone number. ancd be mailed directly from the agent to CITY. CITY shall have
no duty to pay or w prerform under this CONTRACT until such certificate has been
delivered to CITY'S Tluman Resources Department and the City Clerk’s Office, and
no officer or empi:vesz, other than the CITY'S Risk Manager, shall have autherity to
waive this requirerent.

14.2  CITY reserves th: —gmt to review the insurance requirements of this section during the
effective period ¢ tuis CONTRACT and any extension or renewal hereof and to
modify insurance ::verrages and its limits when deemed necessary and prudent by the
CITY'S Risk Maagreer based upon changes in statutory law, court decisions, or
circumstances suroumding this CONTRACT, but in no instance will CITY allow
modification wherzupon CITY may incur increased risk.

143 CONTRACTOR™ financial integrity is of interest to CITY. Therefore, subject to
CONTRACTOR'® ~.oht to maintain reasonable deductibles in such amounts as are
approved by CIT: ‘TONTRACTOR shall obtain and maintain in full force and
effect for the acration of this CONTRACT, and any extension hereof, at
CONTRACTOR'’s soile expense, insurance coverage written on an occurrence/claims
made basis, by corrpamies authorized and admitted to do business in the State of Texas
and rated A- or berer by A.M. Best Company and/or otherwise acceptable to CITY, in
the following typer and amounts: '

TYPE: AMOUNT:
A. Comme 2 Crime/Fidelity Insurance $1,000,000.00 per occurrence
Policy
B. Comme::ial General (public) Liability Insurance to include coverage for the
followin::
1.  Cotractual Liability Bodily Injury and Property Damage
2. Przmusies Operations of $1,000,000 per occurrence;
3. Peonal Injury Liability $2,000,000.00 general aggregate or its
4. Pruzuers and Completed equivalent in umbrella or excess lability
O:verations coverage

5. Inzeremdent Contractors

C. Busines: 2 .auwomobile Liability
Compre-ergve Automobile Combined Single Limit for Bodily
Liabilit -chuding: Injury and Property Damage
| Cn-coLeased Vehicles 01 $1,000,000.00 per occurrence
2. i~ nwned Vehicles
3 oo ehicles
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D. Workers ~ompensation and Emplover's Liability
Worker's ~ompensation Employer's Statutory
Liabihinn
E. Professio=.z! Liability
(Claims .de form) $1,000,000.00 each medical

incident/$3,000,000 annugal aggregate to
pay on behalf of the insured all sums
which the insured shall become legally

obligated to pay as damages by
reason of any act, malpractice,
error or omission in professional
services

CITY shall be entized, upon request and without expense, to receive copies of the
policies and all endc—sements thereto as they apply to the limits required by CITY.

CONTRACTOR ::ees that, with respect to the above-required insurance, all
insurance contract: :~d Certificate(s) of Insurance will contain the following required
provisions:

Name the CITY zzd its officers, employees; volunteers and elected representatives
as additional insu-=ds as respects operations and activities of, or on behalf of, the
named insured per“ormed under contract with the CITY, with the exception of the
workers’ compenszzion/employer’s liability and professional liability policies; and

Workers’ comper::zion and employers’ liability policy will provide a waiver of
subrogation in fav - - of CITY.

CONTRACTOR s-:1l notify CITY in the event of any notice of cancellation, non-
renewal or material -sange in coverage and shall give such notice not less than 30 days
prior to the change or ten (10) days notice for cancellation due to non-payment of
premiums, which —otice must be accompanied by a replacement Certificate of
Insurance. All noticz: shall be given to CITY at the following addresses:

City of San Antoni: City of San Antonio
Human Resources [+epartment City Clerk’s Office
Risk Management [ 'vision P.O. Box 839966
P.O. Box 839966 San Antonio, Texas
San Antonio, Texas 78283-3966 78283-3966

If CONTRACTOR -zils to maintain the aforementioned insurance or fails to secure

and maintain the 7: -=mentioned endorsements, CITY may obtain such insurance and
deduct and retain - : zmount of the premiums for such insurance from any sums due
under the CONT- - °T; however, procuring of said insurance by CITY is an
alternative to oth:: -=medies CITY mayv have, and is not the exclusive remedy for

Gailipre P CONTER 20 TOR 5o v ssidimsurance or secare such endorsement.
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addition to any oth=- remedies CITY may have upon CONTRACTOR’S failure to
provide and mainiz:= any insurance or policy endorsements to the extent and within
the time herein rec2-ed, CITY shall have the right to order CONTRACTOR to stop
work hereunder. zad/or withhold any payment(s) which become due, to
CONTRACTOR nzreunder untii CONTRACTOR demonstrates compliance with
the requirements he-zof.

Nothing herein conzzned shall be construed as limiting in any way the extent to'which
CONTRACTOR :zy be held responsible for payments of damages to persons or
property resulting =>m CONTRACTOR’S or its subcontractors’ performance of the
work covered unde- =m1s CONTRACT.

XV. INDEMNITY

CONTRACTOR COVENANTS AND AGREES TO FULLY INDEMNIFY AND
HOLD HARMLESS THE CITY AND THE ELECTED OFFICIALS,
EMPLOYEES, OFFICERS, DIRECTORS, VOLUNTEERS, AND
REPRESENTATIVES OF THE CITY, INDIVIDUALLY OR
COLLECTIVELY. FROM AND AGAINST ANY AND ALL COSTS, CLAIMS,
LIENS, DAMAGLS. LOSSES, EXPENSES, FEES, FINES, PENALTIES,
PROCEEDINGS. ACTIONS, DEMANDS, CAUSES OF ACTION, LIABILITY
AND SUITS OF ANY KIND AND NATURE, INCLUDING, BUT NOT
LIMITED TO, PERSONAL OR BODILY INJURY, DEATH AND PROPERTY
DAMAGE, MADE UPON THE CITY, DIRECTLY OR INDIRECTLY
ARISING OUT OF, RESULTING FROM OR RELATED TO
CONTRACTOR’S ACTIVITIES UNDER THIS CONTRACT, INCLUDING
ANY ACTS OR OMISSIONS OF CONTRACTOR, ANY AGENT, OFFICER,
DIRECTOR, REZRESENTATIVE, EMPLOYEE, CONSULTANT OR
SUBCONTRACTCGR OF CONTRACTOR, AND THEIR RESPECTIVE
OFFICERS, AGENTS, EMPLOYEES, DIRECTORS AND
REPRESENTATIVES WHILE IN THE EXERCISE OF PERFORMANCE OF
THE RIGHTS OR DUTIES UNDER THIS CONTRACT, ALL WITHOUT,
HOWEVER, WATVING ANY GOVERNMENTAL IMMUNITY AVAILABLE
TO THE CITY UNDER TEXAS LAW AND WITHOUT WAIVING ANY
DEFENSES OF THE PARTIES UNDER TEXAS LAW. IT IS FURTHER
COVENANTED AND AGREED THAT SUCH INDEMNITY SHALL APPLY
EVEN WHERE sUCH COSTS, CLAIMS, LIENS, DAMAGES, LOSSES,
EXPENSES, FEES. FINES, PENALTIES, ACTIONS, DEMANDS, CAUSES OF
ACTION, LIABILTY AND/OR SUITS ARISE IN ANY PART FROM THE
NEGLIGENCE ¢: CITY, THE ELECTED OFFICIALS, EMPLOYEES,
OFFICERS, DIRE CTORS AND REPRESENTATIVES OF CITY UNDER THIS
CONTRACT. THZ PROVISIONS OF THIS INDEMNITY ARE SOLELY FOR
THE BENEFIT (- THE PARTIES HERETO AND NOT INTENDED TO
CREATE OR GR-NT ANY RIGHTS, CONTRACTUAL OR OTHERWISE,
TO ANY OTH:D- PERSON OR ENTITY. CONTRACTOR SHALL
PROMPTLY AL -"SE THE CITY IN WRITING OF ANY CLAIM OR
DEMAND A o ~T THE CJTY OR CONTRACTOR  KNOWN  TO
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CONTRACTOR RELATED TO OR ARISING OUT OF CONTRACTOR’S
ACTIVITIES UNDER THIS CONTRACT AND SHALL SEE TO THE
INVESTIGATION AND DEFENSE OF SUCH CLAIM OR DEMAND AT
CONTRACTOR™ COST. THE CITY SHALL HAVE THE RIGHT, AT ITS
OPTION AND AT ITS OWN EXPENSE, TO PARTICIPATE IN SUCH
DEFENSE WITHOUT RELIEVING CONTRACTOR OF ANY OF ITS
OBLIGATIONS TNDER THIS PARAGRAPH.

IT IS THE EXPRESS INTENT OF THE PARTIES TO THIS CONTRACT,
THAT THE INDEMINITY PROVIDED FOR IN THIS SECTION (SECTION
XVI), IS AN INDEMNITY EXTENDED BY CONTRACTOR TO INDEMNIFY,
PROTECT AND HOLD HARMLESS THE CITY FROM THE
CONSEQUENCIS ‘OF THE CITY’S OWN NEGLIGENCE, PROVIDED
HOWEVER, THAT THE INDEMNITY PROVIDED FOR IN THIS SECTION
SHALL APPLY ONILY WHEN THE NEGLIGENT ACT OF THE CITY IS A
CONTRIBUTORY. CAUSE OF THE RESULTANT INJURY, DEATH, OR
DAMAGE, AND SHALL HAVE NO APPLICATION WHEN THE
NEGLIGENT ACT OF THE CITY IS THE SOLE CAUSE OF THE
RESULTANT INJURY, DEATH, OR DAMAGE. CONTRACTOR FURTHER
AGREES TO DL E"D, AT ITS OWN EXPENSE AND ON BEHALF OF THE
CITY AND IN T2E NAME OF THE CITY, ANY CLAIM OR LITIGATION
BROUGHT AG:INST THE CITY AND ITS ELECTED OFFICIALS,
EMPLOYEES, OFFICERS, DIRECTORS, VOLUNTEERS AND
REPRESENTATIVES, IN CONNECTION WITH ANY SUCH INJURY,
DEATH, OR DAMAGE FOR WHICH THIS INDEMNITY SHALL APPLY, AS
SET FORTH ABOVE.. ‘

L. INDEPENDENT CONTRACTOR

CONTRACTOR ::venants and agrees that it is an independent contractor and not an
officer, agent, se~unt or employee of CITY; that CONTRACTOR shall have
exclusive right to :cntrol the details of the work performed hereunder and all person
performing the sane. aind shall be responsible for the acts and omissions of its officers,
agents, employees ccmtractors and subcontractors; that the doctrine of respondeat
superior shall not wrir as between CITY and CONTRACTOR, its officers, agents,
employees, contra:.r: and subcontractors, and nothing herein shall be construed as
creating a partners:1:- - joint enterprise between CITY and CONTRACTOR.

Any and all of ¢ =zmployees of the CONTRACTOR, wherever located, while

engaged in the :erwormance of any work required by the CITY under this
CONTRACT shz. - zonsidered employees of the CONTRACTOR only, and not of
the CITY, and ar- = all claims that may arise from the Workers” Compensation Act
on behalf of sajiz :winloyees while so engaged shall be the sole obligation and
responsibility of = 7' NTRACTOR.

Neo Third Partv -« “oanes: For purposes of this CONTRACT. including its

Seer e oo opeetfiest o sgrec and contract that (1 thas
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CONTRACT onlv zffects matters/disputes between the Parties to this CONTRACT
and is in no way ini=nded by the Parties to benefit or otherwise affect any third person
or entity, notwithszanding the fact that such third person or entity may benefit
incidentally by this ‘CONTRACT; and (2) the terms of this CONTRACT are not
intended to release. either by contract or operation of law, any third person or entity
from obligations owing by them to either CITY or CONTRACTOR.

XVIL. SBEDA

CONTRACTOR h=reby acknowledges that it is the policy of the City of San Antonio
to assist in increasinz the competitiveness and qualifications of small (“SBE”), women
(“WBE”), handicaprzd and minority owned business (“MBE”) enterprises in order to
afford greater opportunities for obtaining and participating in contracts, related
subcontracts, and leases and concessions awarded by CITY. This policy and
implementation is ¥mown as the Small Business Economic Development Advocacy
Program (“SBEDA™. '

CONTRACTOR :zrees to comply with the CITY'S SBEDA Program and all
amendments thersiz. and to implement the EAP Program submitted in
CONTRACTOR’S oroposal regarding the SBEDA Program, and further agrees to be
in full compliance with this Section throughout the term of this CONTRACT.
CONTRACTOR firther agrees to continue to make every effort to utilize businesses
for subcontracting and supplying during the duration of this CONTRACT as may be
approved pursuant 1o this CONTRACT. Should CITY find that CONTRACTOR is
not in compliance with this Section, CITY shall give notice of noncompliance and
CONTRACTOR szzll have 30 calendar days to correct any and all deficiencies.
Failure to comply w-zh this Section and/or to correct any deficiencies within the time
allotted shall be cozs:dered a default under this CONTRACT for which the CITY may
terminate this CONT” = ACT in accordance with Section XXIII, Termination.

XVIII. NON-WAIVER

The granting or accemiance of extensions of time to complete the work or furnish the
materials or repc—: required hereunder will not operate as a release to
CONTRACTOR >m any other covenants and conditions required in this
CONTRACT.
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XTX. FRAUD AND ABUSE PREVENTION

CONTRACTOR shall establish, maintain and utilize internal management
procedures suffic:zat to protect against fraud, abuse or misappropriation of funds
while in performznce of obligations and duties under this CONTRACT. Any
suspected fraud, a>use or misappropriation of funds shall be investigated promptly at
the sole expense o CONTRACTOR. Any funds that are found to be misappropriated
shall be repaid to CITY by CONTRACTOR within thirty (30) days of such finding.

CONTRACTOR :zgrees to repay CITY for overpayments to service providers

resulting from CONTRACTOR’S claims system's or processors’ errors within 30
days of verificatio- ©f overpayments.

XX. EQUAL EMPLOYMENT OPPORTUNITY

CONTRACTOR saall not engage in employment practices which have the effect of
discriminating agzst any employee or applicant for employment and will take
affirmative steps - ensure that applicants are employed and employees are treated
during employm=-- ‘without regard to their race, color, religion, national origin, sex,
age, disability, or n:iitical belief or affiliation. Specifically, CONTRACTOR agrees
to abide by all an-:icable provisions of the City of San Antonio ordinance number
69403 on file in th= ity Clerk’s office.

XXI. CONFLICT OF INTEREST

CONTRACTOR ::¢nowledges that it is informed that the Charter of the City of San
Antonio and its === =s Code prohibit a CITY officer or employee, as those terms are
defined in the E:= :: Code, from having a financial interest in any contract with the
CITY or any CITY zgency such as CITY-owned utilities. An officer or employee has
a “prohibited finazi=:zl interest” in a contract with the CITY or in the sale to the CITY
of land, materials. szpplies or service, if any of the following individual(s) or entities
Is a party to the comtract or sale: a CITY officer or employee; his parent, child or
spouse; a busine:z: =zntity in which the officer or employee, or his parent, child or

spouse owns ten ) percent or more of the voting stock or shares of the business
entity, or ten (1{ ==rcent or more of the fair market value of the business entity; a
business entity iz =~.ich any individual or entity above listed is a subcontractor on a
CITY contract. « 7 =ner or a parent or subsidiary business entity.

CONTRACTOR  :zrrants and certifies, and this CONTRACT is made in reliance

thereon, that it, it - “icers, employees and agents are neither officers nor employees of
the CITY. CONT=RACTOR further warrants and certifies that is has tendered to the
CITY a Discret::- = Contracts Disclosure Statement in compliance with the CITY'S

Fthics Code.

CONTRACTOFR  _-rants that no person or selling agency has been employed or
RO " covre this CONTRACT upor an agreement oo eaderstandime for
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a commission, perzentage, brokerage or contingent fee, excepting bona fide employees
or bona fide stablished commercial or selling agencies maintained by
CONTRACTOR or tine purpose of securing business. For breach or violation of this
warranty, CITY siall inave the right to rescind this CONTRACT without liability or,
at its discretion, to dediuct from the CONTRACT price or consideration or otherwise
recover the full amsunt of such commission, percentage, brokerage or contingent fee.

If at any time it shalll be found that the person, firm or corporation to whom a
CONTRACT has seen. awarded has, in presenting any proposal, colluded with any
other party or partizs. tinen the contract so awarded shall be voidable at CITY's option,
and CONTRACTDR :shall be liable to CITY for all loss or damage that CITY may
suffer thereby.

XXII. TERMINATION

For purposes of tis (CONTRACT, “termination” of this CONTRACT shall mean
termination by expraticon of the CONTRACT term or earlier termination pursuant to
any of the provisio:s hezreof.

Termination by N:uce.. This CONTRACT may be canceled by either party upon
written notice, pro+idedd such notice specifies an effective date of termination, which
shall be not less thin 3t calendar days nor more than 90 calendar days after the date of
receipt of the notce by the other party. If the notice does not specify a date of
termination, the efiectiwe date of termination shall be 30 calendar days after receipt of
the notice by the stherr party. All files are the property of the CITY and, at the
CITY’s request, tc the -=xtent permissible under applicable federal and Texas law, will
be delivered at nc :zst 1o the CITY or its designated recipient on the effective date of
termination. Any _IT'Y funds held in any escrow account(s) shall be returned to the
CITY within 30 czenazar days after the effective termination date.

Termination for Cause. Should either party default in the performance of any of the
terms or conditions of tthis CONTRACT, the other party shall deliver to the defaulting
party written notic: thesreof specifying the matters in default. The defaulting party
shall have fifteen « 5) c:alendar days after its receipt of the written notice to cure such
default. If the defwlting party fails to cure the default within such fifteen (15) day
period, this CONT*ACT shall terminate at 11:59:59 p.m., Central Standard Time, on
the fifteenth (15th :av after the receipt of the notice by the defaulting party.

Termination by _.ov.  If any state or federal law or regulation 1s enacted or
promulgated whic? ~roinibits the performance of any of the duties herein or, if any law
is interpreted to rohiinit such performance, this CONTRACT shall automatically
terminate as of thz :"“erruve date of such prohibition.

Effect of Termine::r. The period between notice of termination and the effective date
of termination shi. 5= used to affect an orderly transfer of records, to the extent
nermissible undz ipimiicable federal and Texas law, and funds, if any. from
CTONTRACTOF TUTY or 1o such person{ed or fm(s) as the CITY mes destanate
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Any records transfer shall be completed within 15 calendar days of the termination
date. Any such trans7zr of records or funds shall be completed at CONTRACTOR'S
sole cost and expensz.

Upon termination or cancellation of this CONTRACT, CITY may immediately
commence audit of CONTRACTOR'S books, accounts, and records. Within 30
calendar days afier being notified by CITY of the results of said audit,
CONTRACTOR shezll pay CITY any amount shown by said audit to be owed'CITY
or its employees. No waiver of existing default shall be deemed to waive any
subsequent default.

If CITY conducts az audit, either party to this CONTRACT may conduct a second
audit, at their own expense, by the same or another independent auditor. If the results
from the second audit are different, a third audit may be conducted with the costs of
said audit to be shared equally between CONTRACTOR and CITY. The results
from said third audir shall be final. ‘

Upon termination of this CONTRACT, at no additional cost to the CITY,
CONTRACTOR <3z} be responsible for all incurred claims administration, unless
responsibility for th=:z claims is assumed by the Insurer. If responsibility for these
claims is assumed b the applicable insurer, the CONTRACTOR shall pay any and
all costs that such insurer bills to the CITY.

Within 30 calendar days of the effective date of termination or cancellation,
CONTRACTOR shz!] submit to CITY its claims, in detail, for the monies owed by
CITY for services psrformed under this CONTRACT through the effective date of
termination, except Z>r monies owed for processing of claims incurred prior to the
termination date an¢ s=bmitted for processing after the termination date.

XXIII. COMPLIANCE WITH LAWS

CONTRACTOR hereby agrees to provide services hereunder in compliance with all
applicable Federal, S:zte of Texas, and local San Antonio laws, regulations, policies
and procedures.

XXIV. SUCCESSORS AND ASSIGNS

This CONTRACT s::'1 be binding upon and inure to the benefit of the parties hereto
and their respective -zirs, executors, administrators, legal representatives, successors
and assigns, except z: ~therwise expressly provided for heremn.
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XXV. NOTICES

25.1 Any notice requr:: or permitted to be given under this CONTRACT shall be
sufficient if giver :n writing and sent by certified mail, return receipt requested,
postage prepaid iz CI'TY, or to CONTRACTOR at the addresses set forth below or to
any other address -7 v'nich written notice of change 1s given:

CITY

City Clerk
City of San Antonio
P.O. Box 839966
San Antonio, TX 78283-3966

AND

City of San Antonio
Human Resources Department
Risk Management Division
P.O. Box 839966
San Antonio, TX 78283-3966

CONTRACTOR

Concentra Health Services, Inc.
5080 Spectrum Dr., Suite 400 West
Addison, Texas 75001
Attention: Office of the General Counsel

XXVI. EXHIBITS

26.1 CONTRACTO? umderstands and agrees that all exhibits referred to in this

CONTRACT ar: niended to be and hereby are, specifically made a part of this
CONTRACT. Sac n:chibits are as follows:

CITY’S -7 Exhibit A
CONTR: "7'DR’S Proposal Exhibit B
PERFOF. -.iCE GOALS Exhibit C

XXVII. LEGAL AUTHORITY

27.1 The signer of = = ONTRACT for CONTRACTOR represents, warrants, assures
and guarantec: . jeeal authority to execute this CONTRACT on behall of

CONTRACTC: - 10 hind CONTRACTOR to all of the 1erms. conditions.

cnned
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XXVTIL VENUE AND GOVERNING LAW

Venue of any cour~ acction brought directly or indirectly by reason of this CONTRACT
shall be in Bexa: Zounty, Texas. This CONTRACT shall be construed under and in
accordance with Te iaws of the State of Texas and all obligations of the parties created
hereunder are to b cierformed in Bexar County, Texas.

XXIX. GENDER
Words of any gezcer used in this CONTRACT shall be held and construed to include
any other gender. :nc words in the singular number shall be held to include the plural,
unless the contex™ :tiuerwise requires.

XXX. CAPTIONS
The captions conzneed in this CONTRACT are for convenience or reference purposes

only and shall i- =¢ way himit, enlarge or alter the terms and/or conditions of this
CONTRACT.

XXXI. ENTIRE AGREEMENT

This CONTRAC”. :ts exhibits and the authorizing ordinance constitute the final and
entire agreemen: ~enween the parties hereto, superseding all verbal or written
agreements, previce and/or contemporaneous agreements between the parties and
relating to mattez m this CONTRACT. No other agreements, oral or otherwise,
regarding the ma==r- of this CONTRACT shall be deemed to exist or to bind the
parties hereto un::: same be in writing, dated subsequent to the date hereto, and duly
executed by the pirs hereto.

XXXII. SEVERABILITY

If any clause or == ision of this CONTRACT is illegal, invalid or unenforceable
under present or 7.z federal, Texas state or local laws, including, but not limited to
the City Charter. -~ Code or Ordinances of the City of San Antonio, Texas, then, and
in that event, 1t .. ¢ intention of the parties hereto that such invalidity, illegality or
unenforceability -z not affect any other clause or provision hereof and that the
remainder of th.: T'DNTRACT shall be construed as if such invalid, illegal or
unenforceable ciz_:: or provision was never contained herein. It is also the intention
of the parties t¢ = CONTRACT that, in lieu of each clause or provision of this
CONTRACT thz - legal, invalid or unenforceable, there be added as part of this
CONTRACT & : -..»o or provision as similar in terms to such illegal, invald. or
unenforceable ¢ . or provision as mayv be possible and be legal, valid and

cnforceihle.
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XXX111. ACKNOWLEDGMENT

33.1 Each of the parties acknowledges that it has read this CONTRACT, understands its
contents and executes this CONTRACT voluntarily.

EXECUTED this, the day of , 2004, by the CITY,
signing by and through its City Manager, and by the CONTRACTOR, acting through its'duly
authorized officials.

CITY OF SAN ANTONIO, TEXAS CONCENTRA HEALTH SERVICES,
INC.

J. Rolando Bono By: Keith N
Interim City Manager Its: President

Approved as to Form:

Kathleen Finck
Assistant City Attormney




