AGEMDA ITEM NG W,lq
CITY OF SAN ANTONIO

OFFICE OF THE CITY ATTORNEY
CITY COUNCIL AGENDA MEMORANDUM

TO: Mayor and City Council

FROM: Martha Sepeda, Acting City Attorney

SUBJECT: Amending Sections of Chapter 21, Article IX of the City Code, relating to
Human Display Establishments.

DATE: June 9, 2005

SUMMARY AND RECOMMENDATIONS

An Ordinance amending Ordinance Number 100190 (commonly referenced as the
Human Display Ordinance) and Section of Chapter 21, Article IX of the City Code
relating to Human Display Establishments. These amendments are consistent with the
settlement agreement in the case styled Allstars, et al v. City of San Antonio, Cause No
SA-03-CA-356-FB, which was approved by City Council on May 5, 2005 in Ordinance
Number 100821. Staff recommends approval.

BACKGROUND INFORMATION

There are negative secondary effects associated with human display establishments that
provide nude or semi-nude entertainment, including increased prostitution, violent
crimes, crimes against persons, promotion of prostitution, indecent exposure, lewd
conduct, illegal drug possession, and illegal drug dealing in and around the
establishments.

In an effort to reduce these negative secondary effects through regulation of the human
display industry, City Council adopted the current code provisions on April 17, 2003 in
what is called the Human Display Ordinance.

Since that date, lawsuits were filed against the City by several human display
establishments, challenging the constitutionality of the current city regulations and the
City’s right to enforce the Human Display Ordinance. Federal court decisions in N.W.
Enterprises, Inc., et al v. City of Houston, and other cases provided guidance on
regulation of these types of establishments.

On May 5, 2005, the City Council approved a settlement agreement in a lawsuit styled
Allstars et al v. City of San Antonio, Civil Action No. SA-03-CA-356 FB (W.D. Tex.),
which authorizes an amendment to Ordinance No 100190, also known as the Human
Display Ordinance.

POLICY ANALYSIS

Passage of this Ordinance meets the intent of City Council to comply with the attached
settlement agreement approved on May 5, 2005 in Ordinance Number 100821.
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FISCAL IMPACT
The costs of monitoring compliance, performing criminal background checks, and issuing

badges will be offset by the fees charged to performers and businesses. These fees and
expenses are included in the fiscal budget for 2004-2005.

COORDINATION

This action has been coordinated through the Finance Department and Police
Department.

Mozt Sews

Martha Sepeda !
Acting City Attorney

LOP

J. Rolando Bono
Interim City Manager
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Re: Civil Action No. SA-03-CA-356-FB; Allstars, et al v. City of San Anjomia;
United Stawes District Court, Western District of "T'exas, San Aatonio Division

The following constitutes the agreement of the partics, acting by and thxough counscl, for the
serdement ~ subject to approval by the City Council of Saa Antonio — of the litigation pending, as
ahove referenced, regarding the Human Display Ordinaace of the City of San Antonio:

1. OWNERSHIP CULPABILITY
e Criminal culpability of owners based upon violadons of employces will be eliminated.

P. 004/007

me o e = - Owners will, However, Tenair eulpable for their oW, persoial vioRGo.

* To apply for, obmin and maintain a Human Display Permir, an csablishment must designate
a represenmative owner or group of owners with a mmimum 35% ownesship interest w2 the
operadon of the Human Display Eswblishment as “Owner-Operator” to be responsible aod

* culpable under the pérmirting provisions of the ordinance. Language in other sections of the
ordinsnce will need to be redrafted to reflect this chaoge.

2. CON ) SPENSIO TION

® The conditions sct forth in Section 21-407(a) are to be changed from 3 to 4 offenscs, cach
occwTing on & separate dare, within the tequisice ame periods for cach type of peooit.

* Only acts occurxing after the effective date of the amending ordinance etacted in sertlement
of this cause shall be counted toward the cumulatve totals presendy referenced under
Section 21-407(2)(c) and (3)(b) of the ordinance for the revocation or suspension of permics.
The amending ordinance shall take effect ninery (90) days after its adoption.

3.  ADMINISYRATIVE APPEAL

¢ The standaxd of rcview upon appeal to 2 Hearing Officer of a suspension or revocarion of
any pexmit required under the ordinance shall be de now. The standard of judicial review of a
decision of the Hearing Officer upon appeal to the District Court shall be under the
substantial evidence rule.

* Upon appeal of 2 suspension ot revocation of any permit required underx the ordinance, it
shall be within the authority of the Hearing Officer to uphold the suspension or revocation,
overtutn the suspension or revocation, or ordex a 60-day suspension of the permit.

* When a2 Human Display Permir issued to a designated Ownex-Operator is subject to
revocaton wpon 2 second violation of the condidons set forth in Section 21-407(2)(2), the
Hearing Officer will have the discretion whethet to zevoke ox suspend the permit based
upon considccaton of the scverity of the undcrlying offenses. ,
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INIMU ING REGUIREMEN

Minimum lighting level will change from three (3) foot-candles to onc (1) foot-candle.

TEMPORARY ENTERTAINTR PERMITS

Temporary Enteresiner Permits, vakid for one week (any 7-day period), with 2 maximum of
four such pecrmits per calendar year per entertainer and a limit a of 12 per calendar year per
Human Display Establishment will allow fratuted entertainexs w perform in 2 permitted
Human Display Esrablishment for a fee of $50 per permit. ' . :

Pdor 1o 3 p.m. on the last business day on or before the first performance by the Temporary
Entertainer, the Manager of the Human Display Establishmear shall cause to be delivercd to
the Police Department the completed permit application form with the requisite fec. If the

P-4

photc dentficaton and signature of the Temporaty Entertainex axe not available at that
tme, those items shall be faxed or deliverad to the Police Department and vouched for by
the Manager prioz to the time of the first petformance by the Temporary Eotcrtaince.

A Temporary Entcrminer Permit shall be tied to the sponsoting Humao Display
Establishment and is got wansferable among Human Display Establishments.

To obuin 2 Temporary Entertainer’s Pexmit, the featured performer must present a valid,

current state identification card or driver’s license, United States Milivary Idendfication card,

%: an unexpired U.S. passporr, indicating 2 residence address outside of Bexax County,
CXas.

. PERMITS & PORTABILILY

Permits for Enterrainers and Flooxr-Managers shall be portable to allow individual permit-
holders to work in muldple Human Display Listablishments during the pendency of the
peomit without acquining scparate permits. Only one (1) permit fee will be charged for such a
pemmir. (This shall not apply to Temporary Enrertainer Permits.)

The permit wom by an Eatcrminer shall disply the Entcrwminet’s photograph and her
identification number assigned by the Ciry.
MANAGER PERMITS

At Jeast one curzent, valid, non-suspended Manager's Permit will be required to be in effect
at all umes for cach Human Display Esablishment.

The Manager shall be tesponsible for insuring that cach Enteruiner and Floor-Manager
holds 2 vabd permir.

Upon completion and submission of an applicstion, a person may hold a Temporary
Manager's Permit which shall be valid for 10 days or undl the issuance of 2 Manager's
Permisr, whichever first occurs.

A Manager while on duty shall wear a badge clearly identfying him or her as the “Manager”
and cach Floor-Manages shall, likcwise, cach wear a badge elearly idendfying him or heras a
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“Floar-Manager." The badge may contain a photograph of the pexmit-holder and his or her
identificavion ouaber assigned by the City, buc shall not display the namc of the permit-
holder.

IXCRPTION REPLACES AFFIRMATIVE SE

The affirmative defense provision shall be climinated for Entertajoers and replaced by an
cxception so that it is the same as fox managers and ouners under the ordinance.

APPLICATION FQRMS

Application foxms for all permirs will comport with the chuixcménts of the ordinance so
that the Chicf of Police does not have disexetion to inquite of permit sppheants about

P.006/007T
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i "~ ~additional-informavion; ~but“only vo 1oake follow-up WguiHes 10 inswic the infonnation

10.

11.

12,

confemplated under the ordinance is complete and accurate. The applicanon forms shall also

require: name; addrcss; 2 valid, current state identficaton card or ddver's license, United

States Milirary Idcntification card, or an unexpired U.S. passport; and social secutity aumber,
if issued. The City shall drafr the appli;.acio:xgm_x;;.” . ‘

CONFAGURATION /T INE OF SIGHT
Prowisions regarding configuragon of doors, mduding glass and locks, wo ensure the
business officcs and other specified arcas of the Human Display Establishments atc not

subject to the line of sight requitements and other technical requiremerits which have been
discussed and agreed upon by the parties will be redrafred by the City.

HE.. \ml ngﬁn

The definition of the term “employee” will be redrafted to cxclude providers of legitimate
accountpg services, legal setvices, and deliverers of pgoods for immediste use by
establishment operadons (ot including goods for use by entertainers) and premises
maintenance services for the Human Display Bsublishment.

O SE—TOU G THE BREAST OF

The definition of “specified scxual activities”™ will be changed o include the term “of
another” after the teom “female brease.” )

GENERAL SETTLEMENT ISSUES

Each party will bear its own costs and attorncys’ fees.

Upon acceprance of this Agreement by the San Antonio Ciry Council, the parties will move

the Court 10 apprave same and dismiss this cause with prejudice to the reassertion by

Plaingiffs of any clim or action for injunctive or declaratory relief with respect to the
ordinance (whether in jts present or previous form), or any claim fox damages, attomey fees
or costs in connecnon therewith. The right to assert the legality or constitutionality of the
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ordinance 2s a defense in any procceding is reserved to Plaintiffs, and the Court hetein is
making no findings as to the construtionality of the ordinance in queston (whether in its
prescnr oz previous form) or as it may be amended.

¢ The City shall prompdy and reasonably draft rerms for the amended ordinance.

* Prior to submission to City Council for approval, the redrafied ordinance shall be presented
to the Magistrate Judge for review and comment with respect to its confommity with the
texms of this of this Agrcement.

» The ordinance, as amended in accordance with this. Agreement, will not take cffect for ninery .
(90) days during which period permit applicarions will occur a0d the Human Display
Establishments will have tune both to educate their employees and enterminers, and to make
any nccessary changes to their facilitics.

R T T Conbdentality - of pefrn inforoaton and records shall be gomdea‘sy' ‘the applicable
provisions of the Texas Public Information Acr, Texas Aunomey General Opinions, 20d the
Nortlmwest Enterprises case. '

AGREE;DA)\CCEP’I’ED (subject to Council approval):

A s T .
y .

ol Date: F—z?- O.S._~




